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Sexual Orientation and Gender Identity (SOGI) Laws

Are Not Fairness for All
Ryan T. Anderson

Current proposals to create sexual orientation
and gender identity (SOGI) laws with varying
types of religious exemptions would not result in
fairness for all.! Instead, they would penalize many
Americans who believe that we are created male and
female and that male and female are created for each
other. They would violate the privacy and safety of
women and girls, the conscience rights of doctors
and other medical professionals, and the free speech
and religious liberty rights of countless profession-
als. Establishing bad public policy and then exempt-
ing select religious institutions is not acting for the
common good—and is certainly not fair for all.

What SOGI Laws Do
SOGI laws ban disagreement on LGBT issues by
enforcing a sexual orthodoxy. Of course, those are
not the exact words used, but when “sexual orienta-
tion” and “gender identity” are elevated to protected
classes in antidiscrimination law, that is the effect
the government policy has.? But not every disagree-
ment is discrimination, and our laws should not pre-
sume otherwise.?
Heritage Foundation experts have long opposed
the expansion of antidiscrimination laws to elevate
“sexual orientation” and “gender identity” as protect-
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ed classes.* Where enacted, SOGI laws are frequent-
ly used as swords to persecute people with unpopu-
lar beliefs, rather than as shields to protect people
from unjust discrimination.’

SOGI laws treat reasonable actions as if discrim-
inatory.® So, for example, if a baker creates custom
wedding cakes for marriages, but will not design or
create them for same-sex unions, that is considered

“discrimination” on the basis of “sexual orientation.””
If a Catholic adoption agency works to find perma-
nent homes for orphans where they will be raised by
a married mom and dad, but will not place children
with two moms and no dad, or two dads and no mom,
that is considered “discrimination” on the basis of

“sexual orientation.”®

If asmall business provides health insurance that
covers a double mastectomy in the case of breast
cancer, but not for women who want to transition
and identify as men, that is considered “discrimi-
nation” on the basis of “gender identity.”® If a school
provides separate bathrooms and locker rooms for
male and female students, but will not let male stu-
dents who identify as women into the female places,
that is considered “discrimination” on the basis of

“gender identity.”°

Under SOGI laws, the government penalizes
these reasonable policies on disputed questions as if
they were discriminatory.

The Problems with SOGIs

Of course, business owners should respect the
intrinsic dignity of all of their employees and cus-
tomers—but this is not what laws on sexual orienta-
tion and gender identity entail. Their threats to our
freedoms unite civil libertarians concerned about
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free speech and religious liberty, free-market propo-
nents concerned about freedom of contract and gov-
ernmental overregulation, and social conservatives
concerned about marriage and culture.

Trampling Civil Liberties. America is dedicat-
ed to protecting the freedoms guaranteed under the
First Amendment to the Constitution, while respect-
ing citizens’ equality before the law. None of these
freedoms is absolute. Compelling governmental
interests can at times trump fundamental civil liber-
ties, but sexual orientation and gender identity laws
do not pass this test.

Rather, they trample fundamental liberties and
unnecessarily impinge on citizens’ right to run
their local schools, charities, and businesses in
ways consistent with their values. SOGI laws do not
protect equality before the law; instead, they grant
special privileges that are enforceable against pri-
vate actors.

Unintended Consequences. SOGI laws could
also have serious unintended consequences. These
laws tend to be vague and overly broad, lacking clear
definitions of what discrimination on the basis of

“sexual orientation” and “gender identity” mean and
what conduct can and cannot be penalized.

These laws would impose ruinous liability on
innocent citizens for alleged “discrimination” based
on subjective and unverifiable identities, not on
objective traits. SOGI laws would further increase
government interference in markets, potentially dis-
couraging economic growth and job creation.

Penalizing Beliefs. SOGI laws threaten the free-
dom of citizens, individually and in associations, to
affirm their religious or moral convictions—con-
victions such as that marriage is the union of one
man and one woman or that maleness and female-
ness are objective biological realities to be valued
and affirmed, not rejected or altered. Under SOGI
laws, acting on these beliefs in a charitable, educa-
tional, or commercial context could be actionable
discrimination.

SOGTI laws are the ones that have been used to
penalize bakers, florists, photographers, schools, and
adoption agencies when they declined to act against
their convictions concerning marriage and sexual-
ity. Such laws do not adequately protect religious lib-
erty or freedom of speech.

In short, SOGI laws seek to regulate decisions
that are best handled by private actors without gov-
ernment interference. SOGI laws disregard the con-

science and liberty of people of good will who happen
not to share the government’s opinions about issues
of marriage and sexuality based on a reasonable
worldview, moral code, or religious faith. According-
ly, these laws risk becoming sources of social tension
rather than unity.

“Gender Identity” as a Protected Class:
Undermining the Common Good

By making “gender identity” a protected class,
the government would force Americans to embrace
transgender ideology in a variety of settings—with
serious consequences for schools, locker rooms, hos-
pitals, and workplace policies that undermine com-
mon sense."

Schools would have to redo their bathroom, lock-
er room, and dorm room policies to allow students
access based on their subjective identity, rather than
their objective biology.'? Employers would have to
do the same, force all employees to use “preferred
pronouns,”® and cover hormonal and surgical tran-
sition procedures on their health care plans.'* Hospi-
tals would have to provide these procedures, and rel-
evant physicians would have to perform them."

In essence, elevating “gender identity” to a pro-
tected class across our federal antidiscrimination
laws could impose a nationwide transgender bath-
room policy, a nationwide pronoun policy, and a
nationwide sex-reassignment health care mandate.'

Already the Department of Education is investi-
gating a complaint from a five-year-old girl who says
she was sexually assaulted by a male classmate who
was allowed access to the girls’ bathroom.!” Last year,
Melody Wood and I documented over 130 examples
of men charged with using bathroom, locker room,
and shower access to target women for voyeurism
and sexual assault.’

Exemptions Do Not Make Bad Policy into
Good Policy

SOGI laws with exemptions along the lines of
the so-called Fairness for All (FFA) proposal would
impose “sexual orientation and gender identity” laws
on everyone, with all of the bad consequences for the
common good noted above, while exempting certain
religious institutions. As a result, proposals to create
new LGBT policies with varying types of religious
exemptions will not result in what advocates claim
is fairness for all. Instead, they will penalize many
Americans who believe that we are created male and
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female and that male and female are created for each
other.

The FFA approach creates bad public policy and
then tries to forestall some of its worst consequences
through limited religious exemptions. Exemptions,
however, do not convert an otherwise bad policy into
a good one, and the result here is not fairness for all,
but unfairness for many with exemptions for a fortu-
nate few. To impose bad public policy on one’s neigh-
bors while exempting oneself is not the way in which
we serve the common good.

It is not fairness for all when one side uses the law
to coerce the other side, and all the other side gets is
limited exemptions. Nor is it a compromise—or at
least not a good one—when one side gets special new
legal privileges applicable almost everywhere, and
in exchange the other side gets limited exemptions
(which are not guaranteed to last) from this bad pub-
lic policy. Compromise suggests that each side gets
something that it wants, though less than everything,
and that both sides stand roughly equal at the end of
negotiations. In practice, FFA means that one side
advances and the other is punished.

SOGIs, Including FFA, Are About
Coercion, Not Freedom

In the United States of America, people who iden-
tify as LGBT are free to live as they want. But SOGI
laws, including FFA, are not about freedom—they are
about coercion. SOGI and FFA are about forcing all
Americans to embrace—and live out—certain beliefs
about human sexuality. They are not about protect-
ing the freedom of people to live as LGBT, but about
coercing everyone else to support, facilitate, and
endorse such actions. This is one fundamental prob-
lem in equating coercive antidiscrimination laws
with permissive religious freedom laws. And impos-
ing a bad coercive policy on everyone while exempt-
ing select faith-based institutions is anything but
fairness for all.

Antidiscrimination laws are about the govern-
ment coercing people to live according to the majori-
ty’s values. Religious liberty laws are about removing
government coercion and allowing people to live by
their own beliefs. While there can be good justifica-
tions for certain antidiscrimination policies, there is
no human right to them. Religious freedom, howev-
er, is a human right. FFA mistakenly conflates these
rather different concepts.

There Is a Better Way to Help People Who
Identify as LGBT

Although SOGI antidiscrimination laws are unjus-
tified, that does not exclude the idea of more tailored
policies that would address the mistreatment of peo-
ple who identify as LGBT and at the same time would
leave all Americans—not just the lucky few who are
sufficiently well-connected to be exempted from
SOGI laws—free to act on their good-faith convic-
tions.”” Proponents argue that nothing short of ele-
vating SOGI as protected classes in law is sufficient to
address existing problems for people who identify as
LGBT—but they provide no evidence to support such
broad, wide-ranging laws.

Material Harms. In responding to the legiti-
mate needs of people who identify as LGBT while
also respecting the rights and interests of all, poli-
cymakers must first assess the nature and extent of
the problem and then determine whether govern-
mental intervention is required and, if it is, what
the appropriate remedy should be. Advocates of
SOGI laws must therefore provide evidence that
they are facing material harms (in addition to digni-
tary harms) to show the need for a coercive govern-
mental response—a requirement they have failed to
meet.?°

This is not to say conclusively that such a need
does not exist or that we live in a country that is free
from discrimination against people who identify as
LGBT. It is to say, however, that evidence of discrim-
ination comparable to the evidence used to justify
passage of our civil rights laws on race and sex has
not been demonstrated. Absent such demonstration,
civil rights laws used to combat racism and sexism
are not the proper models to use in addressing dis-
crimination against those who identify themselves
as LGBT.

Analysis. Once a legitimate need has been iden-
tified, policymakers must ask several questions: Is a
governmental response appropriate? Are the needs
of such a magnitude and extent as to warrant gov-
ernment attention? Are social, economic, and cul-
tural forces sufficient to address these needs on their
own? If agovernment response is judged necessary, it
must be tailored to address the documented need at
the appropriate level of government (federal, state, or
local) while doing everything possible to avoid bur-
dening such rights as the freedoms of contract, con-
science, religion, and speech.
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Definitions. Most important, any such policy
must define what constitutes “discrimination” accu-
rately. Part of the problem with SOGIs, including
FFA, is that they leave it entirely at the whim of hos-
tile bureaucrats and judges to declare that common-
sense actions are “discrimination.” SOGI laws treat
reasonable actions as if discriminatory. A better
approach would define specifically what constitutes
“discrimination” and target a legal response at that.

Conclusion

In the midst of the redefinitions of marriage, sex,
and gender, all Americans—wherever they fall on the
political spectrum and whether they are religious,
secular, or agnostic—should join the effort to find
ways to coexist peacefully. SOGI laws, including FFA,
do not achieve this goal.

Instead they penalize disagreement as if discrimi-
nation, impose sexual orthodoxy, and coerce dissent-
ers. SOGI antidiscrimination laws are unjustified, but
if other policies are adopted to address the mistreat-
ment of people who identify as LGBT, they must leave
people free to engage in legitimate actions based on
the conviction that we are created male and female
and that male and female are created for each other.

Any such laws must protect the privacy and safety
of women and girls, the conscience rights of doctors
and other medical professionals, and the free speech
and religious liberty rights of countless professionals.
This would leave all Americans—not just the lucky
few who are sufficiently well-connected to be exempt-
ed from SOGI laws—free to act on those convictions.
This would also protect diversity and promote toler-
ance; this would promote true fairness for all.

—Ryan T. Anderson, PhD, is William E. Simon
Senior Research Fellow in American Principles and
Public Policy in the Richard and Helen DeVos Center
for Religion and Civil Society, of the Institute for
Family, Community, and Opportunity, at The Heritage
Foundation..
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