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Citizen’s Arrest After Ahmaud 
Arbery: Reasonable Reform 
of a Valuable Doctrine
Amy Swearer

The law of citizen’s arrest plays an import-
ant role in American law enforcement, but 
there are opportunities for clarification 
and modernization across the states.

KEY TAKEAWAYS

Reform would not prevent all abuses of 
citizen’s arrest, but it would make the line 
between citizen’s arrest and vigilantism 
clearer for the average citizen.

Both the public and the rule of law are 
served best when citizens, juries, and 
courts can more easily determine which 
actions are lawful and which are not.

On February 23, 2020, three white residents 
of Brunswick, Georgia, used their vehicles 
to chase down a black jogger, initiating a 

confrontation that resulted in one of the residents 
shooting the jogger to death in the middle of the 
street. The white residents—Travis McMichael, his 
father Gregory McMichael, and their friend William 
Bryan—told responding law enforcement officers 
that they believed the jogger—Ahmaud Arbery—was 
actually a burglar whom they suspected was behind 
several neighborhood break-ins.1 They had seen 
Arbery briefly enter the premises of a residential 
construction site and then leave. Several minutes 
later, the McMichaels used their truck to block the 
road on which Arbery was running and, while bran-
dishing firearms, attempted to detain Arbery as 
Bryan filmed from another car.2 Bryan’s video of the 
confrontation shows that Arbery reached for Travis 
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McMichael’s shotgun.3 Travis McMichael then shot and killed Arbery as 
the two fought over the firearm.4

Initially, local authorities declined to charge the McMichaels and Bryan 
over Arbery’s death, citing a state statute authorizing private citizens to 
make arrests under certain circumstances, a legal concept known colloqui-
ally as a “citizen’s arrest.”5 This reliance on Georgia’s citizen’s arrest statute 
appears to be misguided, given the facts of the case and the text of the law.6 
After months of public outcry, a state investigation ultimately led to murder 
charges against the McMichaels and Ryan.7

The publicity surrounding Arbery’s death nonetheless threw Georgia’s 
citizen’s arrest statute into the national spotlight and sparked contentious 
debates about the place of such laws in modern society. Several criminal 
justice activists and state lawmakers called for the Georgia statute’s repeal, 
and lawmakers in several other states demanded that similar actions be 
taken by their respective legislatures.8 Various media outlets and academics 
published articles decrying citizen’s arrest as rooted in racism, the historical 
progeny of slave patrols and roving bands of white vigilantes.9 In May 2021, 
Georgia Governor Brian Kemp signed into law a bill repealing the state’s 
citizen’s arrest statute.10

Ahmaud Arbery’s tragic death was arguably the result of unlawful vigilan-
tism at the hands of overzealous citizens. It does not demonstrate, however, 
a serious and general need to repeal citizen’s arrest statutes. Certainly, many 
states—including Georgia before its recent repeal—have citizen’s arrest stat-
utes that would benefit from reasonable reform, but the concept of citizen’s 
arrest itself remains an important part of American law enforcement, and 
its complete repeal would have significant detrimental effects for law-abid-
ing citizens, the Second Amendment, and overall public safety. Even in 
Georgia, “repeal” of the citizen’s arrest statute was practicable only because 
unique aspects of that state’s self-defense law independently create private 
rights of detention roughly mirroring those of a model citizen’s arrest law.

Far from being rooted in the antebellum slave trade, these laws find their 
origins in the English common law and historical concepts of communal 
policing duties. Like all laws, those permitting arrests by private persons 
are occasionally misused or abused, with tragic consequences. That does 
not mean, however, that citizen’s arrest laws give would-be vigilantes a “get 
out of jail free” card. States should not repeal these laws, but they should 
take meaningful steps to reform convoluted or outdated statutes; impose 
clear, reasonable standards and duties on would-be private arrestors; and 
fill in other statutory gaps that could incentivize vigilantism.
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Common-Law Origins of Citizen’s Arrest

Every United States jurisdiction today recognizes some right of a private 
person to take another into custody for criminal conduct.

	l Thirty-seven states and the District of Columbia have codified that 
right into a citizen’s arrest statute.

	l Ten states maintain a common-law right developed through judi-
cial opinions.

	l New Jersey has created a hybrid system whereby the common law 
governs private arrests for felonies and a statute governs such arrests 
for misdemeanor offenses committed by “disorderly persons.”11

	l Pennsylvania’s statutory code does not explicitly authorize citizen’s 
arrests, but it does imply the recognition of the common-law privilege 
by describing the permissible use of force for private persons when 
making arrests.12

	l North Carolina technically prohibits private arrests but allows private 
citizens to “detain” others for criminal conduct under circumstances 
that render the privilege virtually indistinguishable from that of a 
citizen’s arrest.13

	l Georgia repealed its citizen’s arrest statute in 2021 but specifically 
kept a statutory right of private detention under certain limited 
circumstances.14 More important, the bill’s sponsors and proponents 
routinely and roundly emphasized the rights of private detention 
still permitted under other statutes—rights that in practice overlap 
substantially with those of a citizen’s arrest.15 In short, it appears that 
Georgia residents are still permitted to detain individuals for police 
custody in any situation in which they may use defensive force, using 
the same degree of force justified during the initial defensive act.16 This 
includes being able to use or threaten the use of deadly force to stop 
forcible felonies, as well as some ability to pursue criminals actively in 
the immediate aftermath of a forcible felony.17

By itself, this universal recognition, crossing every geographic and histor-
ical division in the nation, should belie assertions that citizen’s arrest laws 
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originate from slave codes and racist vigilantism. The development of these 
laws (and the law enforcement concepts upon which they are based) predate 
the African slave trade by centuries. Rather than originating in slavery, the 
law of citizen’s arrest is anchored in English common law and a historical 
emphasis on policing as a community-wide duty.

The concept of a large, professional police force serving as the primary 
mechanism of law enforcement is a rather modern development in the 
West.18 For much of Anglo-American history, the enforcement of laws and 
protection of public safety was a community affair in which all individuals 
were not just authorized to make arrests; they also had an active duty to 
bring criminals to justice. This individual duty to participate in collective 
law enforcement was first codified in the Statute of Winchester of 1285, 
an effort by King Edward I to reform and standardize the existing “Watch 
and Ward” policing system.19 Under this statute, any witness to a crime 
was expected to raise a “hue and cry,” upon which all able-bodied men 
were obligated to join and assist the county sheriff in finding the criminal 
and delivering him to justice.20 Over the centuries, the duty of the hue and 
cry slowly gave way to the common-law right of citizen’s arrest, which by 
the 17th and 18th centuries had become well-recognized and subject to 
well-defined limits.21

This norm of collective law enforcement was transported to the Amer-
ican colonies with the rest of British common law. After independence, 
law enforcement continued to be largely a communal affair through the 
sustained use of citizen’s arrest laws; the temporary deputation of civilians 
through the mechanism of posse comitatus; and, in the most serious cases 
of civil unrest, the calling up of the local militia, which was comprised of 
all abled-bodied men.

Elements of Common-Law Citizen’s Arrest. The common-law right 
of citizen’s arrest continued to evolve in the United States after indepen-
dence, and this led to slight distinctions, nuances, and variations among the 
states—and between the states and England—as courts developed the case 
law within their respective jurisdictions. Minor variations notwithstanding, 
however, the right of citizen’s arrest generally fit within a highly structured 
legal framework concerned with both due process and the maintenance of 
law and order.

In other words, common-law citizen’s arrest was not vigilantism 
by another name. On the contrary, it served to regulate communal 
law enforcement by imposing reasonable minimum standards and 
norms that protected the rights of the accused in cases of warrant-
less arrests.
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Warrantless arrests, whether by constables, sheriffs, or private persons, 
could not be made for arbitrary reasons or to seek out and find criminal 
activity where none was otherwise reasonably suspected. Instead, under 
the common law, warrantless arrests—including those by private per-
sons—could be conducted only upon probable cause for a felony or when 
a misdemeanor breach of the peace had actually occurred in the arrestor’s 
presence.22 In fact, the private arrestor would be liable for false impris-
onment if he arrested another person for a suspected misdemeanor or 
breach of the peace under incorrect (but reasonably believed) assumptions 
of guilt.23 The use of force was typically limited “only to the extent that is 
reasonably necessary to make an arrest,” while deadly force could be used 
only to arrest a suspect for a felony.24 The arrestor could not unilaterally 
impose punishment on the criminal suspect, but had a duty to take the 
arrested person to a constable or to the jail, where he was entitled to the 
full due process of law.25

Slave Patrols as Bastardization of the Common-Law System. The 
right of citizen’s arrest predates the slave patrol—and, for that matter, the 
entire institution of African slavery in America—by centuries. It is none-
theless true that citizen’s arrest, like many other common-law institutions, 
played a role in the historical development of slave patrols. As one scholar 
has noted, “[p]atrols were not created in a vacuum, but owed much to Euro-
pean institutions that served as the slave patrol’s institutional forebears.”26 
The common-law duty of citizen’s arrest was certainly one of those institu-
tional forebears, but it was far from the only one: The slave patrol systems 
in many respects bore a much clearer resemblance to the militia system 
and the institution of professional bounty hunting than they did to citizen’s 
arrest. Importantly, the slave patrol also represented a “completely new 
law enforcement system” that was, in reality, a hybrid of the common law, 
Spanish and Portuguese slave codes, and the most effective slave-control 
practices born out of the experiences of Caribbean slave owners.27

Given the English courts’ rather slow, sparing response to the African 
slave trade in the colonies and the rights of enslaved persons, the common 
law could provide no more than a partial legal foundation from which to 
build a society centered on slavery. In many respects, the slave patrol system 
represented a bastardization of the common law and its institutions rather 
than its natural development.

Modern American society rightly shudders at the institution of slavery. 
Slaves were not just property with “no rights which the white man was 
bound to respect.”28 Beyond being legally excluded from “the people” of 
the nation, they were widely perceived as an ever-present threat to civil 



﻿ June 17, 2021 | 6LEGAL MEMORANDUM | No. 286
heritage.org

society, and extensive slave codes were designed to keep them in a state 
of subjugation.29 The stark reality is that African Americans were at once 
property, a national security threat, and inherently viewed with criminal 
suspicion. It is therefore hardly surprising that the slave patrol system 
functioned in ways that were antithetical to the common-law protections 
afforded to citizens. Masters wielded almost total authority over their slaves, 
and “even as to strangers, [ ] the slave was not granted the full protections 
guaranteed by the common law.”30

Nevertheless, the fact that law enforcement, especially in the American 
South, so often wrongly focused on the enforcement of slavery and the sub-
jugation of people of color does not mean that law enforcement (including 
private law enforcement) is inherently racist. The focus, rather, should be 
on raising historically oppressed communities into the status of “the People” 
who are fully endowed—in theory, law, and practice—with the rights, duties, 
and privileges of citizenship.

Continued Usefulness of Citizen’s Arrest Laws

Ahmaud Arbery’s death may have brought criticism of citizen’s arrest 
laws to the national forefront, but such criticisms are not new. As early as the 
mid-1800s, citizen’s arrest laws (by then already enjoying a centuries-long 
history) were being challenged by some as outmoded and anachronistic.31 
The arguments for their continued usefulness—and even necessity—remain 
the same today as they did in 1869 when the Pennsylvania Supreme Court 
defended the doctrine of citizen’s arrest against those who insisted that 
it was “contrary to the genius of our institutions” and “the relic of a bar-
barous age.”32

In a republic, where the people themselves represent its sovereignty and secu-

rity, the felon is an enemy of the sovereign and security, forfeits his liberty, and 

cannot complain when the hand of his fellow man arrests his flight and returns 

him to justice. What title has he to immunity from the law that he has violated, 

and by what right should he be permitted to escape its penalties because the 

officer of justice is not at hand to seize him? He has broken the bond of soci-

ety; he has dealt a blow to its welfare and security; and he has placed himself 

in open hostility to all its faithful members, whose duty it becomes to bring 

him to justice.33

This philosophical defense of the importance of active civilian engage-
ment in local law enforcement remains as valid in the 21st century as it was 
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in the 19th century. Beyond the philosophically sound basis for citizen’s 
arrest laws in a republic of the people, by the people, and for the people, 
however, is the reality that completely eliminating the right of private arrest 
would lead to absurd results in two different ways.

First, the reality of limited law enforcement resources in a non–police 
state like ours means that citizens will often find themselves confronted by 
serious criminal activity without meaningful assistance from law enforce-
ment. Stripped of the ability to intervene lawfully, such civilians more 
often than not would be legally helpless to defend their rights and property 
from criminals.

Consider one routine example from Turner, Maine, where a property 
owner came upon two individuals he reasonably suspected were in the pro-
cess of burglarizing his abandoned house.34 He held them at gunpoint until 
police arrived, for all intents and purposes conducting a citizen’s arrest.35 
The property owner’s legal right to detain these individuals at gunpoint 
without himself being guilty of a crime stemmed from Maine’s citizen’s 
arrest law. This statute allows a private citizen to conduct a warrantless 

“arrest” when he or she “has probable cause to believe [the arrestee] has 
committed or is committing” the equivalent of a felony.36 Without it, the 
Turner property owner would arguably have been forced to allow the bur-
glars to make off with his property.

Unfortunately, local law enforcement would likely have been of little help 
under the circumstances. Turner, Maine, is a town of roughly 5,000 residents 
and does not have its own police department. Instead, residents are depen-
dent upon the Androscoggin County Sheriff’s Office, located roughly 20 
minutes away in the city of Auburn. The 12 full-time Androscoggin County 
Sheriff’s Patrol Deputies are responsible for serving county residents not 
only outside of city limits, but also in eight towns, including Turner, that 
lack their own police forces.37 The “County Rural Patrol” deploys no more 
than three deputies at any given time to cover the county’s entire 497 square 
miles.38 There is little rational argument for insisting that this Turner prop-
erty owner should be stripped of his legal ability to stop criminal activity 
happening before his own eyes simply because a law enforcement officer 
might (or might not) be available within a 100-mile radius.

This type of predicament would not be unique to rural residents in Maine. 
Rather, limiting the ability of law-abiding citizens to stop obvious criminal 
activity occurring in their presence would have far-reaching consequences. 
According to the U.S. Department of Justice, roughly half of the nation’s law 
enforcement agencies employ fewer than 10 sworn officers, and a signifi-
cant majority employ fewer than 25 sworn officers.39 It is little wonder that 
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Americans routinely act as the first line of defense in protecting themselves 
and their communities from criminals, often by combining their widely 
exercised Second Amendment rights with the right to detain those whose 
criminal actions endanger the rights and liberties of others.

The second absurd legal result of completely repealing citizen’s arrest 
statutes stems from the continued (and rightful) existence of self-defense 
laws. A legal system that permits the use of lethal force in self-defense but 
not the right to threaten any level of force to detain an individual in similar 
circumstances risks incentivizing the unnecessary use of lethal force by 
removing lesser commonsense options. Consider, for example, a scenario 
in which a homeowner confronts an intruder in the middle of the night. 
In every state, that homeowner would likely have a valid legal defense for 
fatally shooting the intruder under the state’s self-defense statute. Absent 
some legal right to detain the intruder, however, the same homeowner 
would technically be guilty of false imprisonment if he or she attempted 
to hold that intruder at gunpoint until police arrived.

The Antithesis of Vigilantism

Contrary to the recent narrative, citizen’s arrest statutes do not provide 
carte blanche for unrestrained vigilantism. By definition, laws outlining 
specific scenarios in which private citizens are legally authorized to make 
arrests are the antithesis of vigilantism, which involves non-sanctioned 
actions to enforce law and order outside of the criminal justice system’s 
official mechanisms.

This distinction is not just technical in nature. As noted, one of the defin-
ing features of the common-law premise of citizen’s arrest was its concern 
for the rights and privileges of the alleged criminal and consequent oper-
ation within existing criminal justice norms of due process, fairness, and 
proportional use of force. A citizen’s arrest, like an arrest by a police officer, 
serves merely to bring a suspected criminal into the formal mechanisms 
of justice. Especially when written so that they incorporate these criminal 
justice norms, citizen’s arrest statutes provide a framework within which 
private citizens can be held to reasonable standards:

Under our system of government we do not recognize the right of a private 

individual to take the law into his own hands to redress his grievances. The law 

itself furnishes him an ample remedy. When a private person, then, seeks to 

justify his imprisonment of another, it must appear that he has complied with 

the law that warrants such imprisonment.40
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It is true that individuals sometimes misuse or misunderstand the citi-
zen’s arrest laws in their states and commit shocking acts under the claim of 
lawful private arrest. This is not, however, unique to citizen’s arrest statutes. 
These statutes are no more permission for vigilantism than self-defense 
statutes are permission for murder. Just as self-defense statutes will not 
protect individuals from criminal or civil liability when their actions fall 
outside the confines of certain legal requirements, those who attempt to 
conduct a citizen’s arrest outside of the circumstances specified by law can 
be—and routinely are—held accountable for their conduct.41 Similarly, just 
as prosecutors will routinely take questionable cases of self-defense before 
a grand jury or to criminal trial, the same options exist for dealing with 
questionable cases or close calls in the context of alleged citizen’s arrests.42

Several months after Arbery’s death in Georgia, police in Florida arrested 
Luis Santos and charged him with false imprisonment for detaining a teen-
ager under the auspices of the state’s citizen’s arrest law.43 Santos incorrectly 
(and, arguably, unreasonably) believed that the teen, who was riding his 
bicycle to an early-morning basketball practice, was breaking into vehicles.44 
According to the State Attorney’s Office, Santos “aggressively approached” 
the teen, demanded personal information like his name and address, and 
informed him that “you’re not going anywhere; you’re being detained.”45 He 
then held the teen against his will while calling police.46

Florida’s courts have long maintained the common-law right of citizen’s 
arrest, but only when “a person [] in the citizen’s presence commits a felony 
or breach of the peace” or, “a felony having occurred, the citizen believes this 
person committed it.”47 In other words, the common law afforded Santos no 
right to arrest an individual he merely suspected might have been trying to 
break into cars. According to Santos’s own account, he neither witnessed a 
crime occurring nor was sure that a felony had in fact been committed.48 His 
misinterpretation of the facts and his ignorance of the law do not prevent 
Santos from being held accountable for actions that fell outside the scope 
of his legal right.

Similarly, just months before the Arbery killing, Gary, Indiana, City 
Council President Ron Brewer was arrested for his armed pursuit and 
detention of teenagers he allegedly found in possession of his stolen vehi-
cle.49 According to reports, Brewer tracked the vehicle’s GPS to a Chicago, 
Illinois, street using a phone app, and when he reached that location, he 
found the car with two unknown teenagers in it.50 Police say he then 
fired a gun into the vehicle and chased down one of the teens, forcing 
him into his car at gunpoint and taking him back across state lines to 
Gary, Indiana.51
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Brewer’s actions were of questionable legality for several reasons, includ-
ing the fact that he may not have had a valid Illinois gun license.52 Illinois’ 
citizen’s arrest statute permits that “any person may arrest another when he 
has reasonable grounds to believe that an offense other than an ordinance 
violation is being committed.”53 In making that arrest, however, the person 

“is justified in the use of force likely to cause death or great bodily harm only 
when he reasonably believes that such force is necessary to prevent death 
or great bodily harm to himself or another.”54 The laws therefore provided 
adequate room for legal review of whether Brewer used an unjustified level 
of force. Additionally, the Illinois’ statute did not necessarily impose a clear 
legal duty on Brewer to turn the person he arrested over to law enforce-
ment immediately, but such a duty may yet exist—a duty with which Brewer 
would have failed to comply.

These types of serious legal consequences are quite common for indi-
viduals who cross the line from lawful citizen’s arrest into vigilantism. 
While work can and should be done to clarify and redraw the boundary 
lines, it is simply not true that laws permitting citizen’s arrest effectively 
condone pure vigilantism. The Ahmaud Arbery case itself is proof of this. 
Even under Georgia’s poorly written statute, the McMichaels and Bryan 
are still facing a review of their actions by a jury of their peers precisely 
because there are so many questions regarding the reasonableness and 
legality of their actions.

Basic Principles for Reasonable Reform

Given the wide variations among existing state laws regarding citizen’s 
arrest, as well as the reality that America’s federalist system is built to 
account for the varying needs and circumstances faced by different states, 
it would be unwise to believe that a single model statute could or should 
be rigidly imposed on all 50 states. There are, however, certain principles 
that can serve as important guidelines for citizen’s arrest reform around 
the nation and that broadly address the common problems found in many 
state frameworks.

At the most fundamental level, reform should focus on protecting those 
who perform citizen’s arrests in a reasonable, good-faith manner and on 
emphasizing the primarily defensive nature of such arrests. At the same 
time, it should place strict limits on arrests undertaken in a primarily 
offensive manner (that is, where arrestors actively seek out or pursue the 
arrestee) and incentivize reliance on professional police resources when 
there is a reasonable opportunity to do so.
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Additionally, it may be wise for states to take an explicit view that 
these laws do not make every private citizen a law enforcement officer 
authorized to conduct strictly law enforcement functions. Some states 
have already recognized this limiting principle in practice. For example, 
the Montana Supreme Court has described that state’s citizen’s arrest 
statute thusly:

Importantly, the statute does not give the private person the right “to take the 

law into his own hands to redress his grievances.” Nor does the statute autho-

rize the private person to conduct forensic tests or searches or to otherwise 

“process” the arrestee, as those are strictly law enforcement functions. The stat-

ute contemplates a public safety purpose, not a criminal investigation purpose. 

It grants private persons the power to take another into custody in the interest 

of public safety, but mandates that the arrestee be promptly turned over to 

law enforcement, thereby allowing the normal processes and safeguards of the 

criminal justice system to take effect.55

This limiting principle is a useful guide for state legislatures when think-
ing about broad philosophical bases underlying reform. On a more specific 
level, laws permitting citizen’s arrest should:

	l Be readily accessible to the average citizen;

	l Use language that is easily understood by laymen;

	l Impose clear and reasonable limitations on the circumstances under 
which an arrest can be conducted, taking into account the type of 
crime committed, whether it is still being committed, and the cer-
tainty that a crime has been committed by the person to be arrested;

	l Impose clear and reasonable limits on the use of force in making 
an arrest, including parameters for the threatened or actual use of 
deadly force;

	l Clearly articulate the arrestor’s duties before, during, and after 
an arrest; and

	l Incentivize reliance on professional law enforcement when it is 
practicable to do so.
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Accessibility of Laws. A common (and perhaps the most significant) 
problem with modern citizen’s arrest statutes is one that arguably underlies 
the entirety of the American legal system: the relative inaccessibility of 
laws for the average citizen.56 Because the states with the least accessible 
citizen’s arrest laws are those that rely on the common-law right, many 
laymen cannot readily find, much less understand, their rights and duties 
under the law.

Consider the problems faced by Massachusetts residents wishing to 
know whether it is permissible to conduct a private arrest of a drunk driver 
who might put the lives of other motorists at risk. Even if one were to know 
that the state relies on a common-law right of citizen’s arrest, he or she 
would have to search through and piece together relevant information from 
several state court decisions spread over almost a century to get something 
close to a full picture of the law.57

And in this case, the details are crucial. In Massachusetts, unlike most 
other states that rely on the common-law right of citizen’s arrest, the state 
Supreme Court expressly rejected the traditional common-law parame-
ters permitting private arrests for misdemeanor breaches of the peace.58 
Because first and second offenses of driving under the influence are only 
misdemeanors in Massachusetts, a citizen’s arrest would not be lawful 
under the circumstances, even though it would be lawful under the tradi-
tional common-law tests and in most other states.59

Another common accessibility problem is that many states spread clauses 
relevant to citizen’s arrest throughout various sections of the criminal code. 
For example, Alabama places laws detailing the permissible use of force in 
making an arrest in a section of its code that is completely different from 
where it places laws detailing the circumstances under which an arrest can 
be made—and New York places them in a different code altogether.60 In 
California, relevant statutes can be found scattered from Section 197 to 
Section 847 of the Penal Code.61

At the very least—or perhaps in the interim—state attorneys general 
would do well to compile the relevant statutes into advisory documents 
for citizens in their states. These documents should also include relevant 
state court or attorney general opinions that further expound on the rights 
and duties of citizens undertaking a private arrest.

Easily Understood Language. A second common problem in state 
citizen’s arrest statutes and common-law characterizations is the use 
of outdated or confusing language that fails to make sense in a modern 
context. For many centuries, the distinction between felonies, breaches 
of the peace, and misdemeanors was, if not always perfectly clear, at least 
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far more obvious than it is today.62 However, with the expansive growth of 
the administrative state has come the addition of thousands of new crimes 
across the state and federal levels that no longer bear any relationship to the 
deep moral failing or violence originally associated with the term “felony.”63

Despite this, many citizen’s arrest statutes—as well as the common-law 
right—require laymen to know and understand the distinctions between fel-
onies and misdemeanors or between misdemeanors that “breach the peace” 
and misdemeanors that do not. In a modern context, such distinctions are 
often very technical and rarely intuitive. For example, someone who breaks 
a vehicle’s window to steal a purse may only be guilty of a misdemeanor, 
while a person who attempts to steal the latest smartphone from a store 
may be guilty of a felony because the phone’s retail value exceeds a specific 
amount. Moreover, these distinctions will vary widely by state.

Some states further complicate the language for laymen by distinguish-
ing between various subsets of similar crimes or by failing to update citizen’s 
arrest statutes to accommodate changes in the criminal code. For example, 
Nebraska permits citizen’s arrest for felonies and “petit larceny,” a grade 
of larceny that no longer exists in the state’s current criminal code.64 Iowa, 
meanwhile, authorizes private arrests for any “public offense.”65 While 
another part of the state criminal code defines a “public offense” as “that 
which is prohibited by statute and is punishable by a fine or imprison-
ment,” it would be quite easy for a layman to construe that language as 
permitting arrests only for crimes that are committed in public, causing 
him arbitrarily yet unknowingly to limit the scenarios into which he might 
otherwise intervene.66

The use of non-intuitive language also extends to the use of highly tech-
nical legal standards without otherwise defining those standards using plain 
language. Perhaps the worst offender in this regard was Georgia, whose 
newly repealed citizen’s arrest statute was a simple two sentences composed 
of bizarrely complicated and non-intuitive standards for when a private 
arrest may be made:

A private person may arrest an offender if the offense is committed in his 

presence or within his immediate knowledge. If the offense is a felony and the 

offender is escaping or attempting to escape, a private person may arrest him 

upon reasonable and probable grounds of suspicion.67

What, exactly, constitutes a person’s “immediate knowledge?” What are 
“reasonable and probable grounds of suspicion,” and how are they differ-
ent from “immediate knowledge?” None of these questions is answered 
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anywhere else in the statute, leaving laymen—and even those with legal 
backgrounds—scratching their heads as they try to figure out where, pre-
cisely, the limits of citizen’s arrest in Georgia lie.

On the other hand, states would do well to learn from North Carolina’s 
citizen’s arrest statute, which provides one of the clearer and more intuitive 
delineations of offenses for which private arrests may be made:

A private person may detain another person when he has probable cause to 

believe that the person detained has committed in his presence:

(1) A felony,

(2) A breach of the peace,

(3) A crime involving physical injury to another person, or

(4) A crime involving theft or destruction of property.68

Although this statute runs into the same problem of failing to define 
what constitutes a “breach of the peace,” it otherwise connects citizen’s 
arrest with general concepts of criminal activity instead of specific offenses. 
This also helps states avoid scenarios like that seen in Nebraska, where 
the criminal code no longer contains the specific crimes referenced in the 
citizen’s arrest statute.

Clear and Reasonable Limits on Circumstances of Arrest. The 
common law permitted arrests without a warrant—including those by 
private citizens—on a very sound philosophical basis related to the degree 
to which public safety was presumably threatened by the offense. As the 
Supreme Court of the United States has explained:

The reason for arrest for misdemeanors without warrant at common law was 

promptly to suppress breaches of the peace, while the reason for arrest with-

out warrant on reliable report of a felony was because the public safety and 

the due apprehension of criminals charged with heinous offenses required that 

such arrests should be made at once without a warrant.69

The common law therefore reasonably limited the right of citizen’s arrest 
to those situations that are most likely to endanger the public.70 It was not 
intended to act as a broad, permissive grant of warrantless arrest authority 
for every conceivable harm, no matter how slight. Yet today, some states 
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sanction private warrantless arrests for situations that fall far outside the 
original common-law basis. Consider Hawaii’s statute, which permits the 
citizen’s arrest of “anyone in the act of committing a crime,”71 or New York’s 
statute, authorizing such arrests for “any offense” committed in the arres-
tor’s presence.72

On the one hand, this broad grant of authority certainly makes it easy 
for laymen to understand which offenses are offenses for which they may 
or may not make an arrest. On the other hand, it greatly expands the com-
mon-law right far beyond its reasonable philosophical basis and could 
incentivize civilians to take drastic actions of detainment over nothing 
more than petty squabbles.73

Another consideration states have to take into account is the arrestor’s 
knowledge of the alleged criminal activity. Should it be limited to offenses 
actually committed within the arrestor’s presence, where there is proba-
ble cause to believe an offense was committed, or simply for “any offense” 
whether or not the arrestor has personal knowledge of what occurred (i.e., 
someone told him or her that an offense occurred)? States are currently all 
over the map with this type of limiting language—or lack thereof.

States would be also be wise to consider clauses that explicitly prohibit 
the citizen’s arrest of certain categories of public officials—such as judges, 
elected officeholders, and law enforcement officers—for actions related to 
the execution of their public office. In recent years, there have been several 
unfortunate examples of individuals attempting to conduct citizen’s arrests 
of public officials over what essentially amount to personal vendettas or 
disagreements about public policy.74

It is certainly true that public officials can and sometimes do commit seri-
ous criminal offenses under color of their office. It is also true that there may 
be circumstances in which a public official commits a crime unrelated to 
his or her office, such as assault of a spouse, for which the law should permit 
private citizens to intervene. However, allowing private citizens unilaterally 
to bypass norms for dealing with public corruption could undermine core 
aspects of a stable democracy. Carving out exceptions for alleged crimes of 
public corruption would help to ensure that citizen’s arrest laws cannot be 
misunderstood or misconstrued to justify undemocratic violence against 
government officials over policy disagreements.

Perhaps the most disturbing example occurred in Michigan during the 
height of the COVID-19 pandemic. In the fall of 2020, the FBI arrested 
members of a right-wing militia group who allegedly plotted to kidnap 
Michigan Governor Gretchen Whitmer in retaliation for the state’s emer-
gency health restrictions, which the militia members considered unlawful.75 



﻿ June 17, 2021 | 16LEGAL MEMORANDUM | No. 286
heritage.org

Barry County Sheriff Dar Leaf refused to denounce the kidnapping plot. 
Instead, he wondered aloud to reporters whether their plans actually con-
sisted of a perfectly legal citizen’s arrest under Michigan law. “Are they 
trying to kidnap [the governor]?” asked Leaf. “Because a lot of people are 
angry with the governor, and they want her arrested. So are they trying to 
arrest, or was it a kidnap attempt? Because you can still, in Michigan, if it’s 
a felony, make a felony arrest.”76

At first glance, Sheriff Leaf’s claims may seem preposterous. After all, 
how could a governor’s imposition of unpopular mandates be construed 
as a felony criminal offense? But Michigan law is not nearly so clear-cut in 
this respect. The penal code includes a “catch-all” statute that makes “any 
indictable offense at the common law” a felony if not expressly provided 
for by another statute.77 The Michigan Supreme Court has affirmed that 
malfeasance and misfeasance by public officers constitute the common-law 
offense of “misconduct in office” and are therefore felonies.78 According 
to that court, the common law defines “misconduct in office” as “corrupt 
behavior by an officer in the exercise of the duties of his office or while acting 
under the color of his office,” including malfeasance, or “any act which is 
itself wrongful.”79 By framing an elected official’s unprecedented emergency 
shutdown orders as “a grave and unconstitutional usurpation of power,” 
the claim that the militia members believed they had the lawful authority 
to arrest the governor for misconduct in office seems less far-fetched than 
it first appeared to be.

Of course, there is good reason to believe that a Michigan court would 
still fail to find that a felony actually occurred and therefore that the 
would-be “arrestors” lacked any legal authority to arrest the governor under 
the circumstances. But the fact that such a defense might be proffered in 
the first place should be a cause for serious concern. At the very least, states 
should be wary of legal ambiguities that might cause residents to believe 
they have a right to attempt private arrests of elected officials over what in 
reality amount to policy disagreements.

The Michigan kidnapping attempt is unfortunately far from the only 
example of individuals harassing or attacking elected officials under the 
premise of conducting a citizen’s arrest.80 It is unclear whether similar 
claims have ever been raised successfully in court, but there is little reason 
to open the door to them.

Clear and Reasonable Limits on Force. There are three common 
problems that states need to address with respect to the laws regarding 
the use of force when conducting a citizen’s arrest:
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	l The failure to implement explicit use-of-force standards in the 
first place,

	l The failure to limit the use of lethal force to situations in which there 
is a reasonable fear of bodily harm, and

	l The failure to address the right of physical resistance to unlawful 
private arrests.

As with the problem of accessibility, states that rely on the common-law 
right of citizen’s arrest present some of the biggest challenges for residents 
who wish to know the limits on the use of force when conducting those 
arrests. Along similar lines, a fair number of states utilizing statutory rights 
for private arrest nevertheless fail to specify the use of force permitted when 
conducting such arrests. These failures have led some state courts to “gap 
fill,” further muddying the waters and complicating access to important 
legal information for citizens. While some state courts have unilaterally 
read limitations on the use of force into legal codes where the state legisla-
ture has declined to do so, other state courts have not, effectively defaulting 
to the common law’s fleeing felon rule.81 This makes it needlessly difficult 
for responsible citizens to know and comprehend their rights and duties, 
leaving them to guess what limits might exist in states that lack statuto-
rily specified and/or clearly articulated judicially imposed limits on the 
use of force.

At common law, the use of deadly force was permitted in all cases where 
the person to be arrested had committed a felony. Most states today—and 
the Model Penal Code in general—have rightly recognized that this broad 
authorization makes little sense in a modern era in which so many felonies 
are nonviolent in nature.82 Some states, however, still adhere to the common 
law’s standards, limiting use of force to that which is necessary to effect the 
arrest and not to that which is either reasonable or necessary to protect the 
arrestor from physical harm.

For example, Hawaii authorizes private citizens to use “such degree of 
force…as is necessary to compel the person to submission.”83 This effectively 
authorizes the use or threatened use of deadly force against all suspected 
criminals who do not immediately comply with a citizen’s arrest, regardless 
of whether the arrestor has any reasonable cause to fear death or serious 
injury. A private citizen appears to be permitted under the wording of this 
statute to draw a firearm on a person committing the pettiest of nonvi-
olent offenses in order to arrest that person, even though such drastic 
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action would not otherwise be sanctioned under the state’s self-defense 
laws.84 Similarly, Washington—though largely common law–dependent 
for citizen’s arrest—authorizes all force necessary to arrest “one who has 
committed a felony,”85 and Mississippi explicitly justifies homicide “when 
necessarily committed in attempting by lawful ways and means to appre-
hend any person for any felony committed.”86 

A final issue of concern in state laws regarding the use of force in con-
ducting a citizen’s arrest is that they commonly fail to specify what rights, 
if any, a wrongfully arrested person has to resist an unlawful private arrest. 
While most states decline to impose any right of resistance with respect to 
a perceived wrongful arrest by a law enforcement officer—or in some cases 
even explicitly provide that no such right exists—the very nature of private 
arrests may warrant consideration for the rights of resistance.87

Articulation of Pre-Arrest and Post-Arrest Duties. Many states fail 
to articulate any pre-arrest or post-arrest duties of individuals who conduct 
a citizen’s arrest. The imposition of basic, minimum duties on those who 
conduct citizen’s arrests would help to clarify the legal lines between lawful 
private arrests and unlawful, tortious conduct. At the very least, states 
should expressly impose:

	l A pre-arrest duty to inform the arrestee, when practicable, that you 
intend to detain him and deliver him to law enforcement and

	l A post-arrest duty to inform law enforcement officers of the arrest or 
detainment without unnecessary delay.

While many reasonable citizens might view these duties as inherently 
obvious aspects of a lawful citizen’s arrest, their articulation as statutory 
mandates is nevertheless important as a sign of the state’s expectations 
for would-be citizen arrestors. As evidenced by the case of Ron Brewer, 
the unfortunate reality is that legal grey areas caused by the lack of 
explicit post-arrest duties can be exploited by arrestors who appear to act 
unreasonably.

Additionally, states that already impose express pre-arrest and post-ar-
rest duties on private arrestors should check existing statutory language for 
outdated requirements, such as clauses permitting the arrestor to forcibly 
deliver the arrested individual directly to a jail or before a local magistrate.88 
The proliferation of professional police forces and widely available means of 
readily communicating with those forces greatly limits the need to bypass 
the involvement of law enforcement in the vast majority of cases.
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Incentivizing the Use of Professional Law Enforcement When 
Practicable. As noted, tens of millions of Americans live in areas with a 
limited police presence, and the ability to conduct citizen’s arrests remains 
an important aspect of a society that neither implements nor desires a 
police state. At the same time, however, modern American society does 
employ over one million full-time professional law enforcement officers 
who are trained to understand the law and respond to potentially dangerous 
situations.89 We are no longer—and for good reason—a society fully reli-
ant upon the hue and cry to call amateurs to enforce the law or round up 
criminals. Citizen’s arrest laws should therefore serve as complements to 
professional law enforcement and should incentivize civilian reliance on 
these professionals when doing so is practicable.

There are two primary ways to accomplish this: (1) by limiting the author-
ity of civilians to seek out or pursue criminal suspects and (2) by limiting 
the authority of civilians to enter onto private property to arrest suspects 
who are believed to be inside. As one scholar has explained:

Temporal limitations on citizen’s arrest properly serve to compel reliance upon 

the police once the danger of immediate public harm from criminal activity 

has ceased…. Further restriction [from the common law] might be desirable 

in cases of fresh pursuit when police assistance is easily obtained, or ultimate 

apprehension of the fugitive is likely because he is not trying to escape or his 

identity is known.90

Additionally, states may wish to consider explicitly imposing a duty of rea-
sonable care on private citizens who undertake active pursuits of criminal 
suspects, especially with respect to bystanders.91 This standard is traditionally 
imposed by the common law for civil liability in many similar scenarios, and 
incorporating it as part of the statutory duty of those conducting citizen’s 
arrests would place an added emphasis on the goal of limiting the risk of 
harm to third persons.92 Along similar lines, states that do not already heavily 
regulate the practice of “bounty hunting” should do so, demarcating a clear 
legal line between the active for-profit tracking of fugitives and the primarily 
defensive and unpaid act of conducting a citizen’s arrest.93

Several states also permit would-be arrestors to forcibly enter private 
homes in order to arrest criminal suspects.94 In Arizona, for example, if a 
private person witnesses a felony, this authorizes him not just to arrest the 
individual who committed the felony, but also to “break open a door or window 
of any building in which the person to be arrested is or is reasonably believed 
to be, if he is refused admittance after he has announced his purpose.”95
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This holdover from the common-law duty of “hue and cry” may have 
made a bit of sense in pre–cell phone and pre–professional law enforce-
ment societies in which tracking down an officer to assist in the arrest 
could take hours or even days, leaving the suspect with plenty of time to 
flee. However, as with pursuits of suspects, in a world of 911 dispatches and 
the widespread use of cell phones, it is often fairly easy to obtain police 
assistance in entering the private property of others. Entry into private 
residences should therefore be permitted only when it is reasonably neces-
sary to prevent the arrestee’s permanent escape or when other emergency 
circumstances—such as the risk of violent harm to others inside the resi-
dence—may reasonably require it.

Conclusion: Reasonable Reform, Not Repeal

It should come as little surprise that the American system of federalism—
with 50 states acting as 50 separate “laboratories of democracy”—has led to 
an extremely wide variance in many aspects of state penal codes, including 
those for citizen’s arrest. Certainly, there is not likely to be a one-size-fits-
all approach to private arrest laws. Nor would Americans be well-served 
if states simply scrapped citizen’s arrests laws altogether and left citizens 
fully reliant on professional law enforcement when confronted by criminals. 

However, an examination of the different ways in which states autho-
rize, define, and limit the right of private arrest shows that there are many 
opportunities for clarification and modernization. Such reform might not 
prevent all tragic abuses of the right, but at least it would make the law more 
accessible and understandable for average citizens. Both the public and the 
rule of law are served best when citizens, juries, and courts can more easily 
determine which actions are lawful and which are not.

Amy Swearer is a Legal Fellow in the Edwin Meese III Center for Legal and Judicial 

Studies, of the Institute for Constitutional Government, at The Heritage Foundation.
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