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KEY TAKEAWAYS

President Biden’s repeal of his prede-
cessor’s permitting reforms hinders the
economic and safety benefits of infra-
structure modernization.

The Administration’s “action plan” to
remedy regulatory roadblocks fails to
address the President’s misguided policies
that compound permitting dysfunction.

The White House permitting regime
unduly inflates the cost of federal projects,
encourages judicial activism, and politi-
cizes rulemaking.

new “action plan” from the Biden Admin-

istration purports to “strengthen and

accelerate” the dysfunctional federal permit-
ting process for infrastructure projects. It will not.
Nothing in the plan eliminates the regulatory road-
blocks to modernizing highways, airports, railways,
or the electricity grid. The plan instead compounds
the damage wrought by President Joe Biden’s repeal
of permitting reforms.

Onerous and unnecessary red tape has long
plagued infrastructure development. Federal per-
mitting for the average highway project takes seven
years to complete,” while the average environmen-
tal assessment exceeds 1,700 pages.® Regulatory
delays impede the repair of teeth-rattling roads,
deteriorating bridges, and timeworn rails and
runways, compromising public safety. President

This paper, in its entirety, can be found at http://report.heritage.org/bg3720

The Heritage Foundation | 214 Massachusetts Avenue, NE | Washington, DC 20002 | (202) 546-4400 | heritage.org

Nothing written here is to be construed as necessarily reflecting the views of The Heritage Foundation or as an attempt to aid or hinder the passage of any bill before Congress.


https://www.hhs.gov/about/news/2018/09/24/statement-from-the-department-of-health-and-human-services.html

BACKGROUNDER | No. 3720 AUGUST 29, 2022 | 2
heritage.org

Donald Trump attempted to streamline the permitting process to an
average of two years,* only to be reversed by President Biden on his first
day in office.®

Among the most problematic of the permitting regimes is the National
Environmental Policy Act (NEPA) of 1969. Thoroughly outdated, its many
flaws include arbitrary standards, politicized decisions, and protracted
litigation.

Reforms initiated by the Trump Administration were intended to remedy
the more dysfunctional elements of the NEPA implementation rules. Presi-
dent Biden’s scrapping of those reforms is now backfiring. The return to the
regulatory swamp is hampering the President’s $1.2 billion infrastructure
splurge,® turning “Build Back Better” into “Build Back Bureaucracy.”

The NEPA’s dysfunction increases project costs substantially, which
translates into fewer infrastructure improvements per taxpayer dollar. (The
problem is exacerbated by record inflation raising the costs of construction
materials.”) The North America’s Building Trades Unions notes that the
NEPA’s permitting hurdles “deprive blue-collar workers of jobs and the
ability to provide for their families.”®

According to the Administration, its action plan “will help strengthen
supply chains, lower costs for families, grow our clean energy economy,
revitalize communities across the country, support good-paying jobs, and
deliver infrastructure investments on task, on time, and on budget without
unnecessary bureaucratic delay.”

That is nonsense. The plan largely consists of platitudes, such as “part-
nering with trusted local messengers to enhance the effectiveness and
efficiency of public participation and conduct proactive outreach to diverse
community members” and that agencies “make full use of available tech-
nology, data, and tools to efficiently and holistically assess environmental
and community effects.”

As detailed in Table 1, the few concrete actions in the plan largely dupli-
cate pre-existing presidential and congressional directives and fail to
address the Administration’s misguided policies that compound the NEPA
problems—such as the incorporation of speculative climate predictions in
permitting decisions.

Having rescinded his predecessor’s regulatory reforms, President
Biden is now grappling with the predictable consequences. The Admin-
istration’s hollow “action plan” cannot sidestep the bureaucratic hurdles
of its own making. This is regulatory fate. But the consequences are
not confined to the White House. The President’s ill-conceived actions
undercut public safety.
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TABLE 1
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Details of the Biden Action Plan (Page 1 of 2)

Biden Action Plan

Existing NEPA Rules and Policies

Directs the Federal Permitting Improvement
Steering Council (FPISC) to improve
coordination among agencies.

Directs the Department of Transportation’s
Infrastructure Permitting Improvement Center (IPIC)

to help facilitate environmental review and permitting.

A lead federal agency will develop and implement
coordination plans, interagency agreements,

or other mechanisms to ensure sustained and
effective coordination and accountability.

Directs agencies to convene “sector-specific teams
of experts” to facilitate interagency coordination.

Creates permitting schedules with clear timeline goals.

Directs agencies to track project information
on the federal Permitting Dashboard.

Directs agencies conducting NEPA reviews
to consult with affected Tribal Nations.

Directs agencies to coordinate with relevant
state, territorial, and local governments.

Directs agencies to review and update
policies, procedures, and staffing to ensure
that the public, including disadvantaged
communities, has a meaningful opportunity
to participate in decision-making.

Directs agencies to identify, share, or develop
resources, trainings, and tools to help
stakeholders navigate the environmental
review and permitting process.

The FPISC was created in 2015 to facilitate
permitting coordination among agencies.?

The IPIC was created in 2016 to facilitate
environmental review and permitting
of infrastructure projects.”

The designation of a lead federal agency was
established by the Council on Environmental
Quality (CEQ) in its 1978 NEPA implementation
ruless; President Trump expanded the role

of a lead federal agency in EO 13807.¢

The FPISC and the IPIC exist to facilitate
interagency coordination of permitting.

President Trump’s EO 13807 established
timeline requirements in permitting; timelines
were also codified in the Infrastructure
Investment and Jobs Act of 2021.¢

The federal Permitting Dashboard was
established by Congress in 2011.f

Requirements for consultations with Tribal Nations
were established in President Bill Clinton’s EO
131759; requirements were also included in the CEQ’s
1999 memorandum on implementing the NEPA."

NEPA implementation rules already require agencies
to consult with state and local governments.

Agencies are required to provide “meaningful
public participation” in the NEPA review'; the
Trump Administration expanded opportunities
for public engagement by instituting online
notice and comment of NEPA reviews.!

The Trump Administration revised the NEPA
implementation rules to improve the readability

of agency documents online¥; the reforms also
provided agencies greater flexibility in transmitting
information to the public in lieu of a public hearing.

BG3720 & heritage.org



BACKGROUNDER | No. 3720 AUGUST 29, 2022 | 4
heritage.org

TABLE 1

Details of the Biden Action Plan (Page 2 of 2)

Biden Action Plan Existing NEPA Rules and Policies

Directs agencies to review agencies’ information The Trump Administration revised the NEPA
collection requirements to help consolidate implementation rules to allow agencies to
or simplify reporting requirements. use documents required by other statutes or

prepared by state, tribal, and local agencies to
comply with the NEPA; to require agencies to use
“reliable existing information and resources; and
to permit agencies to forego new scientific and
technical research to inform their analyses.!

SOURCES:

a
b

42 US. Code & 4370m-1.

U.S. Department of Transportation, “The Infrastructure Permitting Improvement Center,” https://www.transportation.gov/
PermittinglmprovementCenter (accessed August 1, 2022).

Council on Environmental Quality, “National Environmental Policy Act—Regulations,” Final Regulations, Federal Register, Vol. 43, No. 230 (November
29,1978), p. 55978, https;//ceq.doe.gov/docs/laws-regulations/FR-1978-11-29-43-FR-55978-CEQ-NEPA-Regulations-NOFR.pdf (accessed August 2,
2022).

Presidential Documents, “Establishing Discipline and Accountability in the Environmental Review and Permitting Process for Infrastructure Projects,”
Executive Order 13807 of August 15, 2017, Federal Register, Vol. 82, No. 163 (August 24, 2017), p. 40463, https://www.govinfo.gov/content/pkg/FR-
2017-08-24/pdf/2017-18134.pdf (accessed August 1, 2022).

H.R. 3684, Infrastructure Investment and Jobs Act, 17th Congress, 2021-2022, https://www.congress.gov/bill/117th-congress/house-hill/3684/text
(accessed August 1, 2022).
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Council on Environmental Quality, “Memorandum for Heads of Federal Agencies,” Designation of Non-Federal Agencies to Be Cooperating Agencies
in Implementing the Procedural Requirements of the National Environmental Policy Act, July 28,1999, https;/ceq.doe.gov/docs/ceq-regulations-and-
guidance/regs/ceqcoop.pdf (accessed August 1, 2022).
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Council on Environmental Quality, “Update to Regulations Implementing the Procedural Provisions of NEPA,” Federal Register, Final Rule, Vol. 85, No.
137 (July 16, 2020), p. 43304, https.//www.govinfo.gov/content/pkg/FR-2020-07-16/pdf/2020-15179.pdf (accessed August 1, 2022).
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The NEPA in a Nutshell

Congress crafted the NEPA in 1969 to inject environmental stewardship
into federal agency actions. The 3,200-word statute requires every exec-
utive branch department to assess the environmental effects of “major”!°
public works projects' and other budgetary and regulatory actions with
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potentially “significant” effects.'” Signed by President Richard Nixon on
January 1, 1970, the law also established the Council on Environmental
Quality (CEQ) within the Executive Office of the President to administer
the NEPA implementation.

Unlike many other environmental statutes, the NEPA is not a “sub-
stantive” law; rather than mandate performance standards, it imposes
procedural obligations on federal agencies. These include, in part, requiring
agencies to consider the environmental impacts of the proposed action, any
unavoidable adverse effects, and alternatives to the proposed action.

The act predates the Environmental Protection Agency and virtually all
federal environmental statutes, and thus its architects were relatively naive
about bureaucratic self-interest, the politicization of science, and flagrant
judicial activism—all of which have rendered the NEPA costly, time-con-
suming, and riddled with conflict.

The NEPA’s aspirational text presents virtually endless opportunities for
bureaucratic wrangling and litigation in infrastructure permitting. Green
activists exploit judicial review of NEPA procedures to halt even upgrades
to highways, pipelines, the electricity grid, water resources, and broadband,
among others. The mere filing of a NEPA lawsuit and the resulting delays
are often as effective in crippling projects as prevailing in court.

In actuality, the 50-year-old act could be repealed without any adverse
effects. Dozens of other federal and state regulations protect water and air
quality, wetlands, and endangered species and control run-off, hazardous
waste, construction debris, demolition dust, and every other potential
byproduct of infrastructure projects.'

Action Plan Details

According to the White House, the action plan

outlines the administration’s strategy for ensuring that Federal environmental
reviews and permitting processes are effective, efficient, and transparent, guid-
ed by the best available science to promote positive environmental and com-
munity outcomes, and shaped by early and meaningful public engagement.*

That is not the case. None of the elements address the systemic flaws in
agencies’ administration of the NEPA nor do they compensate for President
Biden’s trashing of essential reforms. As documented below, the majority
of the actions in the plan duplicate policies adopted by previous Adminis-
trations or enacted by Congress.
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Trump Administration Reforms

Upon taking office in 2017, President Trump initiated NEPA reforms
with Executive Order 13766, which directed agencies to designate select
infrastructure projects as “high priority” for the purpose of expediting
permitting reviews. Six months later, Executive Order 13807 prescribed
a policy of “One Federal Decision,” whereby a lead agency is assigned to
steer the NEPA review and compile a single record of agencies’ actions.
The Trump executive order also called for reducing the processing time
for reviews to “not more than an average of approximately two years.” Upon
completion of the review, authorization for construction was required to
be issued within 90 days.

Executive Order 13807 also directed the CEQ to modernize the environ-
mental review and authorization process. The council issued its update of
the NEPA implementation rules on July 16, 2020 (effective September 14,
2020)." The reforms included:

¢ Allowing agencies to use documents required by other statutes or
prepared by state, tribal, and local agencies to comply with the NEPA;

e Clarifying that agencies should use reliable existing information
and resources—and are not required to undertake new scientific and
technical research to inform their analyses;

e Stating explicitly that harm from the failure to comply with the NEPA
can be remedied by compliance with the NEPA’s requirements, and a
violation of the procedural rules does not create a per se cause of action;

¢ Requiring a demonstration of an immediacy of harm (unrelated to a
mere violation of statutory procedures) for injunctive relief;

¢ Requiring agencies to scope the NEPA reviews on the “purpose and
need” of the applicant, not agencies’ political goals, limited to matters
within the agency’s authority;

e Barring agencies from imposing NEPA requirements that exceed
those of the CEQ; and

¢ Excluding outside parties from raising claims based on issues they did
not raise during the public comment period.
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Of particular importance were changes to the extent of “alternatives”
to a proposed action that agencies must consider, and the range of “effects”
that must be assessed in the NEPA analyses.

Alternatives. The NEPA statute requires agencies that prepare envi-
ronmental impact statements (EISs) to “study, develop, and describe
appropriate alternatives to recommended courses of action.” It does not
specify the type or number of alternatives that must be considered.

The original implementation rules directed agencies to “[r]igorously
explore and objectively evaluate all reasonable alternatives.”*®

The ambiguous reference to “all” provided agencies and activists
leverage to endlessly challenge the sufficiency of agency review. The
Trump Administration, in its 2020 reforms, deleted “all” before “rea-
sonable alternatives,” in keeping with the text of the NEPA." As the
Administration noted, there was no necessity for the consideration of
alternatives to be exhaustive “where the consideration of a spectrum
of alternatives allows for the selection of any alternative within that
spectrum.”?® Thus, the change was a sensible check on unnecessarily
protracted and costly assessments.

The Trump Administration also defined “reasonable alternatives” to
mean “areasonable range of alternatives that are technically and econom-
ically feasible, meet the purpose and need for the proposed action, and,
where applicable, meet the goals of the applicant.” Indeed, to consider
infeasible alternatives would waste the resources of both agencies and
applicants while unnecessarily delaying public health and safety benefits
from infrastructure improvements.

Effects. The NEPA requires agencies to evaluate the environmental
impacts and effects of a proposed action, but the statute does not address
the scope of such analyses. The original implementation rules categorized
effects as “direct,” “indirect,” and “cumulative” for that purpose.? In the
context of environmental forecasting, the nature of “indirect” and “cumu-
lative” effects is highly speculative, and many, such as purported climate
change, are well beyond the control of both agencies and permit applicants.
Such a broad scope resulted in unnecessarily expansive and speculative
analyses and, consequently, excessive litigation.

The Trump Administration defined the scope of effects as “reasonably
foreseeable and hav[ing] a reasonably close causal relationship to the pro-
posed action or alternatives.”?> Indeed, it is entirely rational that agencies
refrain from considering effects that are remote in time, geographically
remote, the product of a lengthy causal chain, or those that would occur
regardless of the proposed action.
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These reforms were long overdue and hardly radical; the changes largely
conformed to rulings by the U.S. Supreme Court.**

The Biden Revocations

Hours after taking office, President Biden issued Executive Order 13990,
which revoked President Trump’s reforms, directing all executive depart-
ments and agencies to “immediately commence work to reverse NEPA
regulations promulgated by the Trump Administration.”**

Inresponse, on April 20, 2022, the CEQ published a final rule to “restore
provisions that were in effect for decades before being modified in 2020.”2°
The rulemaking largely targeted three elements of the Trump reforms: (1)
the formulation of the “purpose and need” of the project and the scope
of alternatives to be considered; (2) the definition of “effects”; and (3) the
authority of agencies to adopt NEPA implementation rules that exceed the
CEQ standards.

In so doing, the Biden Administration resurrected all the dysfunction
that the Trump reforms had addressed—all of which inhibit public safety
improvements, job creation, and economic growth.

Of particular concern is the reformulation of a project’s “purpose and
need.”?® Such determination bears directly on the scope of the review and
the range of alternatives the agency considers. The Biden Administration
has granted agencies broad discretion to base the purpose and need on

“desired conditions on the landscape or other environmental outcomes, and
local economic needs.”* In other words, the Administration allows agencies
to tailor permitting decisions to political objectives.

Likewise, the Biden rulemaking grants agencies broad discretion to adopt
NEPA requirements that exceed those instituted by the CEQ?*®—despite
the lack of statutory justification. Such discretion unduly empowers the
administrative state, fuels regulatory uncertainty, and invites protracted
litigation.

Thousands of comments submitted to the CEQ in response to its
rulemaking criticized the reversal of President Trump’s reforms as
arbitrary and capricious for failing to supply, as required, a reasoned
analysis for the changes.?” As a joint comment from two dozen major
trade associations noted: “CEQ has not explained why the rationale
supporting the 2020 Rule is no longer applicable in order to justify
its change in position. Further, CEQ makes the conclusory assertion,
without any supporting examples, that the agencies are struggling to
implement the 2020 Rule.”*°
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Alas, the Biden Administration’s reform reversal is only the initial step
in a radical rewrite of the NEPA rules. In the works is a “more comprehen-
sive” Phase 2 rulemaking to elevate environmental and “equity” dogma into
virtually all infrastructure permitting, or, as the Administration puts it, to

“protect and enhance the quality of the human environment and advance
environmental, climate change mitigation and resilience, and environmen-
tal justice objectives.”®

As with so much of the leftist manifesto, this conceit of government’s
efficacy and beneficence is unwarranted. In actuality, the Biden Administra-
tion’s radical regulatory agenda has provoked social and economic misery.

Recommendations for Congress

The optimum policy option is to repeal the NEPA entirely. Under current
political circumstances, however, incremental reform by Congress is nec-
essary. A variety of reforms instituted by the Trump Administration should
be codified, along with others that would lower barriers to investment, job
creation, and economic growth—particularly (but not exclusively) for infra-
structure and energy-related projects. Congress should:

1. Require all NEPA reviews to be completed within two years (from
publication of the notice of intent) and the production of a record of
decision within 90 days of the issuance of a final EIS.

2. Limit the section on alternatives analysis within the EIS to a maxi-
mum of 200 pages.

3. Allow agencies to use documents required by other statutes or pre-
pared by state, tribal, and local agencies in the NEPA process.

4. Permit agencies to forego new scientific and technical research for
the NEPA analyses and to utilize reliable existing materials.

5. Require agencies to scope the NEPA reviews on the purpose and need
of the applicant, not agencies’ political goals, and limit the purpose of
need framework to matters within agencies’ statutory authority.

6. Prohibit agencies from imposing the NEPA requirements that exceed
those issued by the CEQ.
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7. Exclude outside parties from raising claims based on issues they did
not raise during the public comment period.

8. Codify that a violation of procedural rules does not create a per se
cause of action, and that failure to comply with procedural rules can be
remedied by compliance with the NEPA’s requirements.

9. Require a showing of an immediacy of harm for injunctive relief.

10. Revise the statute of limitations for infrastructure permits and deci-
sions from six years to six months.

11. Limit agencies’ consideration of alternative to “reasonable alterna-
tives” (instead of “all reasonable alternatives”) and define “reasonable
alternatives” to mean a range of alternatives that are technically and
economically feasible and relevant to the purpose and need of the
proposed action.

12. Define the scope of “effects” in the NEPA reviews as those that are
reasonably foreseeable and have a close causal relationship to the
proposed action and alternatives.

13. Limit “effects” in the NEPA reviews to “direct effects” and disallow

consideration of “indirect” and “cumulative” effects.

14. Prohibit consideration of global warming effects in the NEPA review
process.

15. Require the designation of a lead agency to supervise the NEPA
reviews when a project requires the involvement of more than one
federal agency; require the lead agency to develop a schedule for all
reviews and authorizations required for implementation of the action;
and require a single environmental assessment, EIS, and record of
decision when multiple agencies are involved in the NEPA review.

16. Authorize the repair, reconstruction, restoration, retrofitting, or
replacement of any road, highway, bridge, tunnel, or transit facility dam-
aged by an emergency as a categorical exclusion;** exempt preventative
maintenance of infrastructure, including safety improvements, as well
as geotechnical and archeological investigations from the NEPA review.
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17. Allow project applicants to commit to environmental performance
standards in lieu of the NEPA reviews.

Conclusion

The history of the NEPA reflects many of the vexing problems associ-
ated with the modern administrative state. The Trump Administration
instituted reforms to cut through the NEPA’s hyper-politicized regime and
to “facilitate more efficient, effective, and timely NEPA reviews.” Having
reversed those reforms, President Biden is scrambling to mitigate the
damage. His hollow “action plan” does not suffice.

The NEPA could be repealed without adverse effects because there are
dozens of other regulations that control every environmental byproduct of
infrastructure improvement. Its primary purpose, at present, is to facilitate
legal challenges to development. The NEPA is an anachronism that unduly
complicates federal projects, encourages judicial activism, and politicizes

rulemaking.

Diane Katz is Senior Research Fellow for Regulatory Policy in the Thomas A. Roe Institute
for Economic Policy Studies at The Heritage Foundation.
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